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Scott Edward Cole, Lsq. (8.B. #160744)
Matthew R. Bainer, Hisq. (S.33. #220972)
Kevin R, Allen, Bsq. (S.13. #237994) ) _
SCOTT COLE & ASSOCIATES, APC LY AL b
1970 Broadway, Ninth I'loor

Oalland, California 94612

Telephone: (510) 891-9800

Facsimile: (510) 8017030

www.scalaw.com

Altorneys for Representative Plaintift
and the Plaintiff Class
N THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ALAMEDA

iy ry - {fb e
MONICA GONZALES, individually, Case No.: VHO83BLGH

and on behalf of all others similarly

situated, CLASS ACTION
Plainuiifs,
COMPLAINT FOR DAMAGES,
V. INJUNCTIVE RELIEF AND RESTITUTION

BANK OF THE WEST and DOELS !
through 100, inclusive,

Dafendants.

R i S I T A N S

Representative Plaintiff alleges as follows:

PREILIMINARY STATEMENT

i. This 1s a class action, vader Code of Civil Procedure § 382, secking restitution of all
monies due to Representative Plaintiff and Class Members, penalties, injunctive and other equitable
reliel and reasonabie aﬂornéys’ {ees and costs, under, infer alia, Industrial Welfare Commission
Wage Order 4-2001, Labor Code §§ 200-204, inclusive, 218.6, 226, 226.7, 512 and 1174, Business
& Professions Code §§ 17200, ef seq., and Code of Civil Procedure § 1021.5. The Representative
PlamtifT brings this action on hehalf of herself and all ofher persons similarly sitnated (hereinalter

referred to as the “Class Members” and/or the “Plaintiff Class”) who wete employed by dofendant

]l Bank of the West and Does 1 through 100, inclusive (collectively “Bank of the West” and/or

-1~
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“Defendant[s])”), in non-exempt position at any of Defendant’s branches within the State of
California, atany time since April 14, 2004, and who have been denied meal and/or rest periods. The
Representative Plaintift, on behalf of herself and the Class Members, also sceks injunctive relief and
restitution of all benefits Defendant has enjoyed from Defendant’s failure to provide meal and/or rest
periods under Business and Professions Code §§ 17200-17208.

2. The “Class Period” is designated as the time from April 14, 2004 through the date of
trial, based upon the allegation that the violations of California’s wage and hour laws, as described
more Tully below, have been ongoing during this time, During the Class Period, Defendant had a
consistent policy toward Class Members of (1) permitting, encouraging, and/or requiring the
Representative Plaintiff and Class Members (o work, without providing meaf and/or rest periods, as

required by California state wage and hour laws.

INTRODUCTION

3. The Representative PlaintifTis informed and belicves and, based thercon, alleges that,
within the Class Period, Defendant eniployed thousands of individuals in non-exenpi positions in
recent years aigmc within the State of California.

4. Despite actual knowledge of these facts and legal mandates, Defendant enjoyed an
advantage over its competition and a resultant disadvantage (o its workers by electing not fo provide
all meal and/or rest periods to its non-exempt employces.

5. The Representative Plaintiffis informed and believes and, based thereon, afleges that
officers of Nefendant knew of these facts and legal mandates, yet, nonetheless, repeatedly direeted,
authorized and/or ratified the violation of the laws cited herein.

6. Despite Defendant’s knowledge of the Plaintiff Class’ entitlement to meal and/or rest
periods or all applicable work periods, Defendant failed to provide same to members of the Plaintiff
Class, in violation ofthe California Labor Code, Industrial Welfare Commission Wage Order 4-2001
and Title 8 of the California Code of Regulations. This action is brought to redress and end this long-
fime pattern of unlawiul conduct.

I
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JURISDICTION AND VENUE

7. ‘This Court has jil1‘i$di01i0ﬂ over the Representative Plaintiff”s and Class Members’
claims for unpaid wages and/or penaltics under, infer clia, Industrial Welfare Conunission Wage
Order 4-2001 and Title 8 of the California Codce of Regulations, Labor Code §§ 200-204, inclusive,
218.6,226,226.7, 512 and 1174, Business & Professions Code §§ 17200, ef seq., and Code of Civil
Procedure § 1021.5.

8. This Courl has further jurisdiction over the Representative Plainti{f*s and Class
Meinbers” clabins for injunctive refiel, and restitution ofill-gotten benelits arising from Defondant’s
unftawful business practices under Business & Professions Code §§ 17203,

9. Venue as to Defendant(s) is proper in this judicial district, pursuant to Code of Civil
Procedure § 395(a). Defendant maintained branches and provided banking services in the Counly
of Alameda, and transacted business, had agents, and was otherwise within this Court’s jurisdiction
for purposes of service of process, The unlawfu acts alleged herein have a diveet eflfect on the
Representative Plaintiff and those similarly situated within the State of California and Alameda
Counly. Defendant provided said services and have employed numerous Class Members in Alameda

County as well as in other counties within the State of California.

PLAINTIFES

10. During  the hercin-relevant time period, plaintiff Monica Gonzales (the
“Represenfative Plaintiff) was and is a natural person, and was, during the relevant time period,
employed by Defendant in a non-exempt position, an ecmployment position which was entitled to
various conditions of employment such ag meal and/or rest periods.

11,  In said position, the I{cprcscmmive Plaintiff was frequently permitted to work and
did work, during the Class Period, shifts exceeding five hours without an uninterrupted, unresteicted
meal period of at teast 30 minutes and was frequently permitied to work and did work four hours or
a "major fraction” thereof, without being afforded net (en minute rest periods. Representative
Plaintiff 1s informed and believes and, on that basis, alleges that this conduct of Defendant was

cormmonplace at every facility owned and/or operaled thereby,

-3
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12. Asused throughout this Complaint, the terms “Class Members™ and/or the “Plainti{f
Class” reter to the named plaintiff herein as well as each and every person eligible for membership
in the Plaintiff Class, as further described and defined below,

13, The Plaintif Class consists, generally, of all members who were employed by
Defendant in non-exempt positions (as defined in paragraph 22 of this Complaint) within the State
of California, and who (1) worked shifts exceeding four hours or a major fraction thereof, without
being afforded net ten minute rest periods during one or more work petiod(s) and/or (2) worked
shifts exceeding five hours, without boing alTorded an uninterrupted, unrestrivted meal period of at
least 30 minutes.

14, At all times herein relevant, the Representative Plaintiff was and now is a person
within the class of persons further described and defined herein,

15, The Representative Plaintiff brings this action on behalf of herself and as a class
action, pursuant (o California Code of Civil Procedure § 382, on behall of alf persons simdilarly

situated and proximately damaged by the unlawiul conduct deseribed herein,

DETENDANTS

6. At all times herein relevant, defendant Bank of the West and Does 1 through 100,
inclusive (collectively referred 1o as “Bank of the West” and/or “IDefendant|s]™) were business
entitics, duly licensed and tocated and doing business in, but not Hmited io, the County of Alameda,
in the State of California,

17. The Representative Plaintiffis informed and believes and, based thereon, alleges that,
since April 14, 2004, Defendant directly or indireetly employed and/or exercised control over ihe
wages, hours and/or working conditions of the Representative Plaintiff and Class Members
employed by Defendant in various California countics, including, but not necessarily limited to,
Alameda County,

18. Those defendants identified as Does 1 through 100, inclusive, are and were, at all
relevant times herein-mentioned, officers, direetors, partners, and/or managing agents of some/each

of'the remaining defendants. The Representative Plaintif! is informed and believes and, on that basis,

4 -
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alleges that, at all relevant times herein mentioned, cach of the defendants identified as Does 1
through 100, inclusive, emplayed and/or exercised control over the wages, howrs and/or working

conditions of the Representative Plaintiff and Class Members at various California locations, as
1

identified in the preceding paragraph,

19, "The Representative Plaintiff is unaware of the (rue names and capacities of those
defendants sued herein as Does 1 through 100, inclusive and, thercfore, sues these defendants by
such fictitious names. The Representative PlaintifT will seek leave of court to amend this Complaint
when same are ascertained, The Representative Plaintiff is informed and belicves and, on that basis,
alleges that cach of the fictitiovsly-named defendants is responsible in some .manner for, gave
consent to, ratified and/or authorized the conduct herein alleged and that the Representative
Plainti{f’s and Class Members” damages, as herein alleged, were proximately caused thereby,

20, The Representative Plaintiff is informed and belicves and, on that basis, alleges that,
at all refevant times herein mentioned, cach of the defendants was the agent and/or employee of eéach
of the remaining defendants and, in doing the acts herein alleged, was acting within the course and
scope of such agency and/or employment,

21, ‘Thereis no preemption of the claims brought in this Complaint because these claims
are based upon state law. There is no dispule over the terms of any collective bargaining agreement

("CBA”) and there is no need to interpret the terms of any CBA.

CLASS ACTION ALLEGATIONS

22, 'The Representative Plaintiff brings this action on behalf of herself and as a class
action on behalf of all persons or entities proximately damaged by Defendant’s conduct, including,
but not necessarily fimited to, the following Plaintifl Class:

All persons who were employed since April 14, 2004 by defendant

Bank of the West in non-exemipt positions in any Bank branch within
the State of California.

23. . Delendants, their officers and directors are exclnded from the Plaintiff Class,
24.  This action has been brought and may properly be maintained as a ¢lass action

because there is a well-delined community of interest in the litigation and the proposed Class

w -
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Members are easily ascerfainable.

A,

B.

>

Commonality: The Representative Plaintif and the Class Mambers share a
community of interests in that there are numerous common questions and
issues of fact and law which predominate over any questions and issues solely
affecting individual members, including, but not necessarily limited to:

[} whether Defendant violated Labor Code §§ 226.7 and/or 512 by
failing 1o consistently provide meal and rest periods to their non-
exempl employees;

2) whether Defendant violated Labor Code §§ 201-204 by failing to pay
all *“wages” due and owing each pay period and/or at the time that
certain Class Members® employment with Defendant terminated and
whether Represontative Plaintifl and Class Members are entitled wo
penalties pursuant to Labor Code §§ 203 and/or 204

1) whether Defendant violated Business and Profesgions Code § 17200,
ef seq., by failing to consistently provide meal and/or rest periods to
its non-exempt employees;

4 whether Defendant violated California Labor Code § 226 by failing
to provide the semimonthly itemized statements to Class Members of
total hours worked by cach, and all applicable howrly rates in effect
during the pay period;

5) whether Defendant violated Labor Code § 1174 by failing to keep
aceurate records of employees’ hours of work; and '

) whether Representative Plaintiff and Class Members are entitled to
“waiting time” penaltics/wages pursuant to California Labor Code §§
203 and/or 204.

Typicality: The Representative Plaintift”s claims are typical of the claims of
the Plaintiff Class.

efficient adjudication of this controversy. The members of the Plaintiff Class
are 50 numerous that joinder of all members is impractical, it not impossible,
insofar as the Representative Plaintiff is informed and belicves and, on {hat
basis, alleges that the total number of class members is, at least, in the
thousands of individuals. Membership in the Plaintiff Class will be
defermined upon analysis of employee and payroll, among other, records
maintained by Defendant.

Numerosity: A class action is the only available method for the fair and

superiority of Class Action: Since the damages suffered by individual Class
Members, while not inconsequential, may be relatively small, the expense
and burden of individual litigation by cach member makes or may make it
impractical for members of the Plaintifl Class 1o seck redress imdividually for
the wrongful conduct alleged herein, Should separate actions be brought or
he required fo be brought by each individual member of the Plaiotiff Class,
the resulting muliiplicity of lawsuits would cause undue hardship and
expense for the Court and the litigants. The prosecution of separate actions
would also create a risk of inconsistent rulings, which might be dispositive
of the inferests of othor Class Members who are not parties to the

-
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adpuclications and/or may subslantially impede their ability to adequately
protect their interests.

K. Adequacy of Representation: The Representative Plaintiff in this class action
is am adequate representative of the Plain(f Class, in thal the Representative
Plaintiff’s claims are typical of those of the Plaintilf Class and the
Representative Plaintiff has the same interests in the litigation of this case as
the Class Members. The Representative PlaintifT is commitied o vigorous
prosecution of this case and has retained competent counsel, experienced in
conducting litigation of this nature. The Representative Plaintiffis not subject
to any individual defenses unigue from those conceivably applicable to the
Plaintiff Class as a whole, The Representative Plainliff anticipates no
management difficultics in this litigation,

COMMON FACTUAL ALLEGATIONS

25, As described herein, Defendant has, for years, knowingly failed to provide net ten
minuie rest periods for work shifts exceeding four hours or a majér fraction thereol and/or
uninterrupted, unrestricted meal period of at least 30 minutes for work shifis exceeding five hours
10 those non-exempt employees within the class definition identified above, thereby enjoying a
significant competitive edge over other companies within its industry. Even upon termination or
resignation of the employment of numerous Class Members, Detendant has declined to compensate
these employees therefor, in blatant violation of California Labor Code §§ 201 and/or 202.

26.  Morcover, California Labor Code §§ 201 and 202 require Defendant {o pay its
employees all wages due inunedialely upon discharge. California Labor Code § 203 provides that,
if an employer willlully fails to timely pay such wages, the employer must, as a penalty, continue to
pay the subject cmployces” wages uniil the back wages are paid in full or an action is commenced.
The penalty cannot excoed 30 days of wages.

27.  Turthermore, despite its knowledge of the Representative Plainiiff and Class
Members® entitlement to compensation for all hours worked, Defendant viotated Calitornia Labor
Code § 1174(d) by failing to provide or require the use, maintenance or submission of time records
by members of the Classes. Delendant also failed to provide Representative Plaintiff and Class
Members with accurate semimonthly stemized statlements of the total muinher of honrs worked by
cach and all applicable hourly rates in effect during the pay period, in violation of California Labor

Code § 226. In doing so, Defendant has not only failed to pay its workers the full amount of

-7 -
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compensation due, it has, until now, effectively shiclded itsell from its employees” scrutiny for s
untawful conduct by concealing the magnitude {the full number of hours worked) and financial
impact of its wrongdoing.

28. ‘The Representative PlaintifT is informed and believes and, on that basis, alleges that
many members of the Plaintifi’ Class are entitled to unpaid compensation, yet, to date and despite
the termination of their emplovment with Defendant, have not received such compensgation,

29.  More than 30 days have passed since certain Class Members have left Defendant’s
employ.

30.  Asaconsequence of Defendant’s willful conduet in not paying full compensation to
these terminated Class Members, these particular Class Members are entitled 1o 30 days wages as
a penalty under Labor Code § 203, together with interest thercon and attorneys® fees and costs.

31.  The Representative PlaintifT 18 informed and believes and, on that basis, alleges that
Delendant’s failure to make available meal and/or rest periods entitled the Plaintiff Class 1o wages
therefor, yet said wages were nol paid in accordance with California Labor Code § 204, in further
violation of the law (infer alia, California Labor Code § 226).

32. As adirect and proximate result of Defendant’s umlawful conduct, as set forth herein,
the Represcntﬁtivc Plaintiffand members of the Plaintiff Class have sustained damages, as described
above, including a foss of compensation, in amounts to be established at ivial, As a further direct and
proximate result of Defendant’s unlawful conduct, as sct forth herein, many Class Members herein
are entitled to recover “wailing time” penalties/wages (pursuant to California Labor Code § 203),
in an amounf fo he established at frial. Ag a further direct and proximate result of Defendant’s
unlawful conduct, as set forth herein, the Representative Plaintift and Class Members are entitled

to recover costs and attorneys” fees, pursuant (o slatute.
FIRST CAUSE OF ACTION

FAILURE TO PROVIDE MEAL AND/OR REST PERIODS
{Californin Laboy Code §§ 226.7 and 512)

33.  The Representative Plaintiff incorporates in this cause of action each and cvery

allegation of the preceding paragraphs, with the same foree and effect as though fully set forth

-8 -
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herein.

34.

Atall relevani times, Defendant was aware of and was under a duty to comply with

California Labor Code §§ 226.7 and 512,

35.

37

provide uniterrupted rest periods to its non-exempt employees, Defendant violated California Eabor

California Labor Code § 226.7 provides:

(@)  No employer shall reguire any employee to work during any
meal or rest period mandated by an applicable order of the Industrial
Welfare Commission,

(b)  Ifancmployer fails to provide an employee a meal period or
rest period in accordance with an applicable order of the Industrial
Weltare Commission, the employer shall pay the employee one
addilional hour of pay at the employee's regular rate of compensation
for each work day that the meal or rest period is not provided.

Moreover, Califorpia Labor Code § 512 provides:

An employer may not employ an employee for a work period of more
than five hours per day without providing the employce with a meal
period ofnot less than 30 minutes, except that if the total work period
per day of the employce is no more than six hours, the meal period
may be waived by mutoal consent of both the employer and
employee. An employer may not employ an employee for a work
period of more than 10 hours per day without providing the employee
with a second meal period of not less than 30 minutoes, exeept that if
the total hours worked is no more than 12 hours, the second meal
period may be waived by mutual consent of the employer and the
employce only if the first meal period was not waived.

By failing to consistently provide uninterrupted and unrestricted meal periods and to

Code §§ 226.7 and/or 512.

38.

the Representative Plaintiff and the Class Members have sustained damages, including loss of
compensation/wages, in an amount to be established at trial. As a further direct and proximate result
of Defendant’s unlawiul conduet, as sct forth herein, the Representative Plaintift and the Class

Members are entitled to recover various penalties, in an amount to be established at wrial, as well as

As adirect and proximate result of Defendant’s unfawful conduct, as set forth herein,

costs and attorneys’ {ees, pursuant to statute,

/!
"
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SECOND CAUSE OF ACTION

FAILURE TO PROVIDE ACCURATE TTEMIZED WAGE STATEMENTS
(California Labor Code §§ 226, 1174)

39. Representative Plaintiff incorporates in this cause of action cach and every allegation
of the preceding paragraphs, with the same foree and effect as though fully set forth herein,
40.  California Labor Code § 226(a) provides:

Each employer shall semimonthly, or at the time of each payment of
wages, Turnish each of his or her employees cither as a detachable
part of the check, draft or voucher paying the employee’s wages, or
separately when wages are paid by personal check or cash, an
itemized wage statement in weiting showing: (1) gross wages carped;
(2) total number of hours worked by each employce whose
compensation is based on an hourly wage; (3) all deductions;
provided, that all deductions made on writlen orders of the employee
may be aggregated and shown as one item; (4) net wages carned; (5)
the inclusive date of the period for which the employee is paid; (6)
the name of the cmployee and his or her social sceurity number: and
97) the name and address of the legal entity which is the employer.

41, Morteover, California Labor Code § 226(¢) providcs:

An employcee suffering injury as a result of a knowing and intentional
failure by an omployer to comply with subdivision (n) is entitled to
recover the greater of all actual damages or fifty dollars ($50) for the
inttial pay period in which a violation occurs and one hundred dollars
($100) per employee for each violation in a subsequent pay period,
not exceeding an aggregate penalty of for thousand dollars ($4,000),
and 1s entitled to an award of costs and reasonable attorney’s fecs.

42. Morcover, California Labor Code § 1174 provides:
Livery person employing labor in this state shall: (d) Keep, at a central
location in the satc... payrofl records showing the hours worked daity
by aud the wages paid 10 ... employees ... these records shall be kept
in accordance with rales established for this purposed by the
commission, but in any case shall be kept on file for nof less than two
years.
Representative Plaintift seeks to recover actual damages, costs and attorneys’ tees under this section
on behalf of hersell and the Class Members,
43.  Delendant failed to provide timely, accurate iemized wage statements to
Representative Plaintif{f and the (lase Members in accordance with Labor Code § 226(a) and the

applicable California Wage Order(s), None of the statement provided by Defendant has accurately

reflected actual gross wages carned, net wages carned, or the appropriate deductions of such Class

<10 -
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Members.

THIRD CAUSE OIF ACTION
UNFAIR BUSINESS PRACTICES UNDER THE UNFAIR COMPETITION ACT
(California Business & Professions Code §§ 17200-17208)

44.  The Representative Plaintilf incorporates in this cause of action cach and cvery
allegation of the preceding paragraphs, with the same force and elfect as though fully set forth
herein.

43, The Representative Plaintiff further brings this cause of action secking equitable and
statutory relief to stop the misconduct of Defendant, as complained of herein, and to compel the
payment of restitution by Defendant as a result of the unfatr, unfawful and {raudulent business
practices described herein,

40. The knowing conduct of Defendant, as alleged herein, constitutes an unlawful and/or
fravdulent business practice, as set forth in California Business & Professions Code §§ 17200-17208.
Specifically, Defendant conducted businesg activitics while failing to comply with the legal mandates
cited herein.

47. Defendant’s knowing failure to adopt policies in accordance with and/or adhere to
these laws, all of which are binding upon and burdensome to Defendant’s competitors, engenders
an unlair competitive advantage for Delendant, thereby constituting an untair business practice, as
sel forth in California Business & Professions Code §§ 17200-17208.

48.  Defendant bas clearly established a policy of aceepting a certain amount of collateral
damage, as represented by the damages fo the Representative Plaintiff and the Plaintiff Class herein
alleged, as incidental to ifs business operations, rather than accept the alierative costs of ful}
compliance with fair, lawlul and honest business practices ordinarily borne by responsible
competitors of Defendant and as set forth in tegislation and the judicial record.

49.  Asadireci and proximale result of Defendant’s unlawiul conduct, as set forth herein,
the Representative Plaintiff and the Clags Members have sustained damages, including loss of
carnings/wages, in an amount to be established at trial, and ave entitled to restitution in such an

amount as well as injunctive relief.
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RELIEY SOUGHT

WHEREFORE, the Representative Plaintiff, on behalf of himself and the proposed
Plaintiff Class, prays for judgment and the following specific relicf against Defemdands, and ¢ach
of them, jointly and separately, as follows: |

I. ¥oran Order cerlifying the proposed Plaintiff Class and/or any other appropriate
subclass(es) under Code of Civil Procedure § 382,

2 That defendants are found to have violated Labor Code § 226.7 for failure to
authorize and permit fest periods,

3. That defendants are found to have violated Labor Code §§ 226.7 and/or 512 for
{aiture to provide meal periods; -

4. An award to the Representative Plaintiff and the Plaintiff Class of damages for the
amountof unpaid compensation, including interest thereon, and penalties, in an amount fo be proven
at trial;

5. That defendants are found to have violated California Labor Code §§ 201 and 202

for willful failure to pay all compensation owed at the time of termination or within 72 howrs of

resignation of employment to particular Class Members;

6. That defendants are found to have violated Business & Professions Code § 17200,
ef seq., by failing to pay the Representative Plaintift and Class Members all compensation for meal
and/or rest periods denicd, and by {ailing to pay “wailing time” penaltics to particular Class
Members;,

7. That defendants be ordered and enjoined to pay restitution 1o the Representative
Plaintiff and the Plaintiff Class due 1o Defendants’ unlawful activities, pursuant to Business &
Protessions Code §§ If‘/ZUU, el seq.;

8. . That defendants further be enjoined to cease and desisi from unlawlul activities in
violation of Business & Professions Code § 17200, et seq.;

9. For all other Orders, findings and dm'r::rminaﬁ(.}rm identified and songht in this
Complaint;

"
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10, YorInterest on the amount of any and all cconomic Josses, at the prevailing legal rate;
11.  For rcasonable aflorneys’ fees, pursuant o statute(s); and

12. For costs of suit and any and all such other reliclas the Court deems just and proper.

JURY DIEMAND

Plaintiff and the Plaintiff Class hereby demand trial by jury on all issues triable of right by

jury.
Dated: April 14, 2008

SCOTT COLE & ASSOCIATES, APC

Matthew K. Bainer, Bsq.
Attorneys for the Representative Plaintiff
and the Plaintift Class
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